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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  433 

Medicaid  Program;  Offset  Based  on 
Third  Party  Liability  Recoveries 
Against  Reductions  in  Medicaid 
Payments 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  Section  2161  of  the  Omnibus 
Budget  Reconciliation  Act  (Pub.  L.  97- 
35)  imposes  reductions  in  Federal 
matching  payments  for  fiscal  years  1902 
through  1984,  but  also  provides  for 
offsets  against  the  reductions  if  a  State 
meets  certain  conditions.  One  of  the 
conditions  is  a  specific  level  of  fraud 
and  abuse  recoveries  by  a  State  or,  for 
fiscal  year  1982  only,  a  combination  of 
fraud  and  abuse  and  third  party  liability 
recoveries.  Interim  final  rules,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  amend  Medicaid  regulations  to 
implement  section  2161,  except  for  the 
provisions  relating  to  third  party 
liability  recoveries.  We  are  proposing 
here  that,  for  purposes  of  implementing 
these  provisions,  recoveries  from 
Medicare  would  be — 

•  Excluded  in  situations  in  which  the 
State  had  knowledge  of  the  dual 
entitlement  of  individuals  to  Medicare 
and  Medicaid  before  a  Medicaid  claim 
was  paid;  and 

•  Included  in  situations  in  which  the 
State  had  to  make  a  special  effort  to 
determine  that  an  individual’s  claim 
should  be  paid  by  Medicare. 

date:  To  assure  consideration, 
comments  should  be  mailed  by  October 
30, 1981. 

ADDRESS:  Address  comments  in  writing 
to:  Administrator,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  P.O.  Box 
17076,  Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave,  S.W.,  Washington,  D.C.,  or  to 
Room  789,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  BPO- 
27-P.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department’s  office  at  200 
Independence  Ave.,  S.W..  Washington, 


D.C.,  20201  on  Monday  through  Friday  of 
each  from  8:30  a.m.  to  5:00  p.m.  (202- 
245-7890). 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
and  will  respond  to  them  in  the 
preamble  to  that  rule. 

FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Schreibeis,  301-597-1702. 
SUPPLEMENTARY  INFORMATION: 

In  an  interim  final  rule  “Reductions  in 
Payments  to  the  States”,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  we  issued  regulations 
implementing  section  2161  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L.  97-35).  Section  2161 
imposes  reductions  in  the  total  Federal 
Medicaid  payments  to  the  States  for 
fiscal  years  1982-1984.  However,  in 
enacting  section  2161,  Congress  also 
provided  that  States  are  entitled  to  an 
offset  against  each  fiscal  year's 
reduction  of  one  percentage  point  for 
each  of  three  conditions  involving  the 
existence  of  a  hospital  cost  review 
program,  the  rate  of  unemployment  in  a 
State  and  the  level  of  recoveries  of 
funds  from  fraud  and  abuse  activities. 

Congress  provided  that  the  level  of 
fraud  and  abuse  recoveries  must  be 
equal  to  or  more  than  one  percent  of  the 
total  Federal  Medicaid  payment  and 
that,  for  fiscal  year  (FY)  1982  only,  fraud 
and  abuse  recoveries  may  be  Combined 
with  recoveries  from  liable  third  parties 
for  purposes  of  determining  whether  a 
State  is  entitled  to  the  offset  against  the 
reduction. 

The  Supplementary  Information 
section  of  the  interim  final  rule 
mentioned  above  contains  an  extensive 
discussion  of  the  provisions  of  section 
2161  and  of  the  regulations  that 
implement  it.  However,  the  final  rule 
does  not  include  a  discussion  of  the 
types  of  recoveries  we  will  use  in 
determinations  about  a  State’s  third 
party  liability  recoveries  in  FY  82.  We 
refer  the  reader  to  the  background 
discussion  in  the  final  rule  and  present 
here  a  proposed  description  of  third 
party  liability  recoveries. 

Proposed  Regulations 

States  reduce  costs  for  Medicaid  by 
predetermining  obligations  of  liable 
third  parties  and  offsetting  the  amounts 
paid  on  provider  invoices  (prepayment 
screens),  or  by  retroactively  identifying 
the  obligations  and  collecting  the 
appropriate  amounts  from  third  party 
payers.  In  the  former  system,  the 
reductions  are  called  cost  avoidance;  in 


the  latter,  they  are  called  collections. 

Both  are  considered  recoveries. 

If  a  Medicaid  recipient  is  also  entitled 
to  Medicare,  a  claim  for  a  provider  of 
health  care  services  is  referred,  either  on 
a  prepayment  or  post-payment  basis,  to 
the  Medicare  program.  In  these 
circumstances,  Medicaid  is  responsible 
only  for  any  deductible  or  coinsurance 
amount  payable  on  behalf  of  the 
recipient.  Being  the  payer  of  last  resort, 
a  Medicaid  agency  routinely  transfers 
claims  for  services  in  these  situations  to 
the  Medicare  program. 

Generally,  we  do  not  believe  that 
transfers  of  claims  to  the  Medicare 
program  were  intended  by  Congress  to 
be  used  for  purposes  of  decreasing  the 
reductions  in  Federal  payments.  We 
take  this  view  primarily  because  the 
States  know  beforehand  which 
recipients  are  entitled  to  both  Medicaid 
and  Medicare  and,  therefore,  which 
claims  will  routinely  be  paid  by 
Medicare.  For  example,  HCFA  makes 
available  to  all  States  with  buy-in 
programs  (that  is,  programs  in  which  the 
States  pay  Medicare  premiums  for 
individuals)  certain  compilations  of 
information  (for  example,  the  Carrier 
Alphabetic  State  File  (CASF)  and  the 
Beneficiary  State  Tape  (BEST)  that 
permit  the  States  to  determine  whether 
an  individual  is  dually  entitled  to 
Medicare  and  Medicaid.  In  addition,  if 
individuals  are  receiving  Supplemental 
Security  Income  (SSI)  under  title  XVI  of 
the  Social  Security  Act,  they  may  also 
be  entitled  to  Medicare.  In  this  case,  the 
Social  Security  Administration  makes 
SSI  and  Medicare  entitlement 
information  available  to  the  States 
(Bendex  and  State  Data  Exchange  (SDX) 
tapes).  In  like  manner,  characteristics  of 
Medicaid  applicants  such  as  age,  the 
existence  of  a  long-term  disability,  or  an 
impairment  of  a  certain  nature  such  as 
end  stage  renal  disease,  help  the  States 
to  identify  individuals  entitled  to 
Medicare.  On  the  other  hand,  situations 
do  arise  in  which  the  State  pays  a 
Medicaid  claim  without  knowing  that 
the  individual  is  dually  entitled.  These 
situations  typically  involve  inaccurate 
or  incomplete  information  concerning 
the  nature  of  an  individual’s  disability, 
or  retroactive  entitlement  to  Medicare 
resulting  from  successful  appeals 
concerning  factors  of  entitlement  to 
Medicare  such  as  a  person’s  age.  For  the 
most  part,  however,  dually  entitled 
individuals  are  routinely  identified  and 
claims  are  routinely  referred  to 
Medicare  for  payment.  The  additional 
effort  normally  required  on  the  part  of 
tiie  State  to  detect  liable  third  parties 
and  to  seek  recoveries  is  not  required  in 
-  these  circumstances.  Thus,  we  believe 
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that  it  was  the  intent  of  Congress,  in 
providing  for  the  third  party  liability 
offset  provision,  to  encourage  additional 
efforts  by  the  States  against  liable  third 
parties  other  than  the  Medicare 
program. 

Therefore,  for  purposes  of 
implementing  section  2161  of  Pub.  L.  97- 
35,  we  are  proposing  to  amend  Medicaid 
regulations  (42  CFR  Part  433,  Subpart  E, 
issued  in  the  Federal  Register  on  this 
date  as  an  interim  final  rule)  by  adding  a 
new  §  433.215  to  prohibit  the  States  from 
attributing  to  third  party  liability 
recovery  efforts,  savings  realized  in 
Medicaid  costs  by  transferring  the 
claims  of  dually  entitled  individuals  to 
Medicare  for  payment. 

However,  we  would  provide  an 
exception  for  circumstances  in  which  a 
State  has  paid  a  Medicaid  claim, 
subsequently  discovers  that  the 
individual  was  also  entitled  to 
Medicare,  and  recovers  the  payment 
after  referring  the  claim  to  Medicare. 

We  would  also  state  that  in  order  for 
HCFA  to  use  recoveries  from  liable  third 
parties  in  FY  82,  the  recoveries  must  be 
auditable  and  must  have  been  reported 
to  HCFA.  We  would  also  amend 
§  433.203  to  add  definitions  of  “third 
party”  and  “third  party  liability”. 

Impact  Analysis 

For  information  concerning  the 
applicability  of  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  to 
these  proposed  rules,  refer  to  the  final 
rule  on  “Reductions  in  Payments  to  the 
States”,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

30-Day  Comment  Period 

Normally,  when  issuing  a  notice  of 
proposed  rulemaking,  we  provide  a  60- 
day  comment  period.  HCFA  and  the 
States  need  to  make  determinations 
about  third  party  liability  recoveries  as 
soon  as  possible.  In  order  to  make  these 
determinations,  final  regulations  are 


necessary.  Therefore,  we  are  limiting  the 
comment  period  to  30  days  and  will 
issue  final  regulations  as  quickly  as 
possible. 

PART  433— STATE  FISCAL 
ADMINISTRATION 

42  CFR  Part  433,  Subpart  E  is 
proposed  to  be  amended  as  follows: 

The  authority  citation  for  Part  433 
reads  as  follows: 

Authority:  Secs.  1102, 1902(a)(25), 

1903(d)(2),  1903(0),  1903(p),  1903(s),  1903(t) 
and  1912  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1396a(a)(25),  1396b(d)(2),  1396b(o), 
1396b(p),  1396b(s),  1396b(t)  and  1396(k), 
unless  otherwise  noted. 

1.  Section  433.203  is  amended  by 
adding  two  new  definitions,  in 
alphabetical  order  as  follows: 

§433.203  Definitions. 

For  purposes  of  this  subpart — 
***** 

"Third  party”  means  any  individual, 
entity  or  program  that  is  or  may  be 
liable  to  pay  all  or  part  of  the  medical 
costs  of  injury,  disease  or  disability  of 
an  applicant  or  recipient. 

“Third  party  liability”  means  payment 
resources,  available  from  both  private 
and  public  health  insurance,  and  other 
liable  third  parties,  that  can  be  applied 
toward  Medicaid  recipients’  medical 
and  health  benefit  expenses. 

A  new  §  433.215  is  added  to  read  as 
follows: 

§  433.215  Third  party  liability  recoveries. 

(a)  Applicability  in  fiscal  year  1982 
only.  For  fiscal  year  1982  only,  for 
purposes  of  determining  whether  a  State 
is  entitled  to  the  offset  under  §  433.213, 
HCFA  will  add  to  the  total  fraud  and 
abuse  recoveries,  funds  saved  as  a 
result  of  recoveries  from  liable  third 
parties  under  procedures  described  in 
Subpart  D  of  this  Part,  except  as 
provided  in  paragraph  (c)  of  this  section. 


(b)  Conditions  for  inclusion  of  third 
party  liability  recoveries.  For  purposes 
of  paragraph  (a)  of  this  section,  HCFA 
will  include  recoveries  from  liable  third 
parties  if  the  recoveries — 

(1)  Can  be  validated  by  audit;  and 

(2)  Have  been  reported  to  the  Federal 
government. 

(c)  Recoveries  from  the  Medicare 
program. — (1)  General  policy.  For 
purposes  of  paragraph  (a)  of  this  section, 
recoveries  from  liable  third  parties  may 
not  include  recoveries  from  the 
Medicare  program,  except  those  based 
on  claims  paid  by  Medicaid  because  the 
State  did  not  know  that  the  individual 
was  entitled  to  both  Medicare  and 
Medicaid. 

(2)  Examples  of  excluded  recoveries. 
Recoveries  from  Medicare  that  are 
excluded  are  based  on  those  cases  in 
which  the  State  knows,  prior  to  the 
payment  of  a  claim,  that  the  individual 
is  entitled  to  Medicare.  Examples 
include  situations  in  which — 

(i)  The  State  is  paying  Medicare 
premiums  for  the  individual  under  State 
buy-in  agreements  (see  Subpart  B  of  Part 
405  of  this  chapter); 

(ii)  The  individual  is  receiving 
Supplemental  Security  Income  (SSI) 
benefits  under  title  XVI  of  the  Act;  or 

(iii)  The  State  has  access  to  or  has 
received  information  from  the  Federal 
government  that  identifies  individuals 
entitled  to  Medicare. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program) 

Dated:  September  16, 1981. 

Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  September  24, 1981. 

Richard  S.  Schweiker, 

Secretary. 

[FR  Doc.  81-28326  Filed  9-29-81;  8:45  am) 
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